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In the United States District Court in and for the 
Northern District of California, Southern Division 


Civil Action No. 34762 


HAROLD M. KOCH, BESSIE KOCH, WIL- 
LIAM L. KOCH, ROSE KOCH, REBECCA 
KOCH ABEL, MAURICE P. KOCH and 
DAISY KOCH, 

Plaintiffs, 
VS. 


UNITED STATES OF AMERICA, 
Defendant. 


COMPLAINT FOR RECOVERY OF FEDERAL 
INCOME TAXES ERRONEOUSLY AND 
ILLEGALLY COLLECTED 


Comes Now Plaintiff, Harold M. Koch, and for a 
First Cause of Action Against the Defendant 
Alleges That: 

Ie 
This action is brought against the United States 
for recovery of federal income taxes erroneously, 
illegally and wrongfully assessed and collected un- 
der the internal revenue laws of the United States; 

it is brought pursuant to the provisions of U.S.C. 

Title 28, Section 1346(a) (1). 


IT. 
This action is to recover income taxes paid for 
the calendar years 1945 and 1947. The plaintiff’s in- 
come tax returns for said years were duly filed with 


a 
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the Collector of Internal Revenue, First District of 
California, at San Francisco. California, which is — * 
within the Northern District of Califormia, South- 

ern Division of this Court. Plaintiff resides in San 
Francisco, California. 


Lie, 

At all times herein mentioned, Maurice P. Koch, 
William L. Koch, Harold M. Koch and Rebecca 
Koch Abel were partners doing business under the 
firm name and style of H. Koch & Sons. 


le. 

During the years, 1945 to 1947 inclusively, and 
for the period prior to and subsequent to said years, 
H. Koch & Sons was engaged in the business of 
luggage manufacturing, motion picture financing 
and motion picture production. 


Le 

In 1946, a corporation named Beacon Pictures 
Corporation was formed for the purpose of pro- 
ducing a motion picture entitled Copacabana. In 
said year, H. Koch & Sons advanced $75,000 to said 
corporation as pre-production money in connection 
with a joimt venture between H. Koch € Sons and 
Beacon Pictures Corporation for making said pic- 
ture. In exchange for said payment H. Koch & 
Sons acquired an interest in said motion picture, 
which interest entitled the partnership to a share of 
the profits from said production. Said profits would 
be paid to said partnership and said $75,000 ad- 
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vance in fact be repaid only if the undertaking was 
successful. 
VI. 
The motion picture production was a financial 
failure and the entire $75,000 advanced by H. Koch 
and Sons was lost in 1947. 


aa 

Said $75,000 loss was not claimed in the original 
partnership return filed by H. Koch & Sons for the 
calendar year 1947 because at the time said return 
was filed, the partnership had not been furnished 
with the financial and operating reports, statements 
and information which revealed that said $75,000 
was Jost in 1947. 

VITI. 

The original partnership return for 1947 reflected 
an ordinary net income of $19,223.18 whereas after 
deduction of said $75,000 loss the partnership had 
an ordinary net loss of $55,776.82 for 1947. 


DS 
Said $75,000 loss was chargeable to the partners 
of H. Koch € Sons as follows: 


finurice P. Kocli. .. 2a $18,750.00 

liam. Koch, .. ae. 18,750.00 

fare M. Koch. ..3eee2e.. ee 18,750.00 

iectoecea: Koch Aelia 18,750.00 
x 


Plaintiff and his wife, Bessie Koch, filed separate 
returns for the year 1947, and did not claim any 
portion of said $18,750.00 loss on said returns. 


i 
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<a i 
On or about January 7, 1949, plaintiff duly filed 4 
with the United States Collector of Internal Reve- 
nue for the First District of California, an original 
claim for refund in the amount of $223.00, and on 
March 15, 1951 plaintiff filed an amended claim 1! 
for refund for said $223.00 in connection with his ; 
1947 income tax return which represented all of the 


income tax paid by plaintiff on the said return; said 
claims were based on the grounds that plaintiff was 
entitled to an additional deduction on his 1947 in- | 
come tax return in the amount of $9,375.00 which 
was plaintiff’s one half community share of his 
$18,750.00 chargeable loss on the aforementioned 
$75,000.00 loss. A copy of said original claim, 
marked Exhibit A, and a copy of said amended 
claim, marked Exhibit 5, is attached hereto, and 

is incorporated by reference. 


DOr 

The Commissioner of Internal Revenue, through 
the office of the Regional Commissioner of Internal 
Revenue, notified plaintiff on September 10, 1954 
that said $9,375.00 chargeable loss was a 1947 loss | 
but that in his opinion said loss was a non-business 
bad debt and was therefore a capital loss and thus 
was deductible by petitioner in 1947 only in the 
amount of $1,000.00. 


| 

NITTI. | 
Subsequently the amount of $107.00 was refunded | 
to plaintiff on the basis said loss was a capital loss 
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and the balance of said claims in the amount of 
$116.00 was disallowed. 


XIV. 

Said disallowance of $116.00 was wrongful, erro- 
neous, and illegal in that said loss of $9,375.00 was 
either a business bad debt, a loss incurred in the 
business of producing motion pictures, or a joint 
venture loss in the business of producing a motion 
picture, to wit, Copacabana, and therefore deduct- 
ible in full by plaintiff. 


ye 
No part of said sum of $116.00 erroneously re- 
tained by defendant has been repaid or refunded, 
and said sum together with interest thereon as pro- 
vided by law is due, unpaid and owing to plaintiff 
from defendant. 


Second Count 


iL 
Plaintiff, Harold M. Koch, Incorporates in This 
Second Count, All the Allegations Contained in 
Paragraphs I to X Inclusively of the First 
Count With the Same Force and Effect as 
Though Fully Set Forth Herein. 


JUL, 
In connection with his 1945 income tax return, 
plaintiff duly paid the income tax shown to be duc 
by said return, to wit, the sum of $8,842.22. 


a 
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Plaintiff incurred a net operating loss for the 
calendar year 1947 in the amount of $6,592.72 which 
loss is allowable as a net operating loss deduction 
earryback for the calendar year 1945. 


IV. 

On or about January 7, 1949, plaintiff duly filed 
with the United States Collector of Internal Reve- 
nue for the First District of California, an original 
claim for refund in the amount of $3,623.90 in con- 
nection with said 1945 income tax return, and on 
March 15, 1951, plaintiff filed an amended claim for 
refund in the same amount of $3.623.90. Said claims 
were based on the ground that plaintiff was entitled 
to a net operating loss deduction of $6,592.72 for 
said year and in particular that plaintiff’s $18,750.00 
chargeable share of the aforementioned $75,000.00 
loss was a loss from the operation of a business | 
regularly carried on by said H. Koch & Sons. A 
copy of said original claim, marked Exhibit C, and 
a copy of said amended claim, marked Exhibit D, is 
attached hereto, and is incorporated bv reference. 


V. 

The Commissioner of Internal Revenue, through 
the Office of the Regional Commissioner of Internal 
Revenue, notified plaintiff on September 10, 1954 
that his ruling was that said $75,000.00 loss was a 
non-business loss and that therefore plaintiff could 
not inelude his share of said loss in a net operating 
loss. Said claims for refund were therefore denied. 
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Var 

Said disallowance of said claims for refund was 
wrongful, erroneous, and illegal in that said 
$75,000.00 loss and plaintiff’s share of same was 
either a business bad debt, a loss incurred in the 
business of producing motion pictures, or a joint 
venture loss in the business of producing a motion 
picture, to wit, Copacabana, and in any case con- 
stituted a loss from a business regularly carried on 
by H. Koch & Sons and therefore by plaintiff. 


Ane 
No part of said sum of $3,623.90 erroneously re- 
tained by defendant has been repaid or refunded, 
and said sum together with interest thereon as pro- 
vided by law is due, payable and owing to plaintiff 
from defendant. 


Third Count 


Comes Now Plaintiff, Bessie Koch, and for a Third 
Cause of Action Against the Defendant Alleges 
At : 

Ale 
Plaintiff, Bessie Koch, incorporates in this third 
count, all the allegations contained in Paragraphs 

T to LX inclusively of the first count with the same 

force and effect as though fully set forth herein. 


a 
Plaintiff and her husband, Harold Koch, filed 
separate returns for the year 1947, and did not 
claim any portion of said $18,750.00 loss on said +e- 
turns. 


390 Harold M. Koch, et al., vs. 


TIT. 

On or about January 7, 1949, plaintiff duly filed 
with the United States Collector of Internal Reve- 
nue for the First District of California, an original 
claim for refund in the amount of $318.00, and on 
March 15, 1951, plaintiff filed an amended claim for 
refund for said $318.00 in connection with her 1947 
income tax return which represented all of the in- 
come tax paid by plaintiff on the said return; said 
claims were based on the grounds that plaintiff was 
entitled to an additional deduction on her 1947 in- 
come tax return in the amount of $9,375.00, which 
was plaintiff’s one half community share of her hus- 
band’s $18,750.00 chargeable loss on the aforemen- 
tioned $75,000.00 loss. A copy of said original claim, 
marked Exhibit EK, and a copy of said amended 
claim, marked Exhibit F, is attached hereto, and 
is incorporated by reference. 


IV. 

The Commissioner of Internal Revenue, through 
the Office of the Regional Commissioner of Internal 
Revenue, notified plaintiff on September 10, 1954, 
that said $9,375.00 chargeable loss was a 1947 loss 
but that in his opinion said loss was a non-business 
bad debt and was therefore a capital loss and thus 
was deductible by petitioner only in the amount of 
$1,000.00. 

V. 

Subsequently the amount of $107.00 was refunded 

to plaintiff on the basis said loss was a capital loss 
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and the balance of said claim in the amount of 
$211.00 was disallowed. 


VI. 

Said disallowance of $211.00 was wrongful, er- 
roneous, and illegal in that said loss of $9,375.00 
was either a business bad debt, a loss incurred in 
the business of producing motion pictures, or a joint 
venture loss in the business of producing a motion 
picture, to wit, Copacabana, and therefore deduct- 
ible in full by plaintiff. 


VI. 


No part of said sum of $211.00 erroneously re- 
tained by defendant has been repaid or refunded, 
and said sum together with interest thereon as pro- 
vided by law is due, unpaid, and owing to plaintiff 
from defendant. 


Fourth Count 


I. 


Plaintiff, Bessie Koch, Incorporates in This Fourth 
Count, All the Allegations Contained in Para- 
evaphs I to LX Inclusively of the First Count 
With the Same Force and Effect as Though 
Fully Set Forth Herein. 


TE 


In connection with her 1945 income tax return, 
plaintiff duly paid the income tax shown to be due 
by said return, to wit, the sum of $9,126.41. 
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ele 
Plaintiff incurred a net operating loss for the cal- 
endar year 1947 in the amount of $6,592.72 which 
loss is allowable as a net operating loss deduction 
carryback for the calendar year 1945. 


IV. 

On or about January 7, 1949, plaintiff duly filed 
with the United States Collector of Internal Reve- 
nue for the First District of California, an original 
elaim for refund in the amount of $3,673.08 in con- 
nection with said 1945 income tax return, and on 
March 15, 1951, plaintiff filed an amended claim for 
refund in the same amount of $3,673.08. Said claims 
were based on the ground that plaintiff was en- 
titled to a net operating loss deduction in the 
amount of $6,592.72 for said year and in particular 
that plaintiff’s community property share of her 
husband’s $18,750.00 chargeable share of the afore- 
mentioned $75,000.00 loss was a loss from the opera- 
tion of a business regularly carried on by said H. 
Koch & Sons. A copy of said original claim, marked 
Exhibit G, and a copy of said amended claim, 
marked Exhibit H, is attached hereto, and is in- 
corporated by reference. 


NG 
The Commissioner of Internal Revenue, through 
the Office of the Regional Commissioner of Internal 
Revenue, notified plaintiff on September 10, 1954 
that his ruling was that said $75,000.00 loss was a 
non-husimess loss and that therefore plaintiff could 
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not include her community property half of her 
husband’s share of said partnership loss in a net 
operating loss. Said claims for refund were there- 
fore denied. 

VI. 


Said disallowance of said claims for refund was 
wrongful, erroneous, and illegal in that said 
$75,000.00 loss and plaintiff’s community property 
half of her husband’s share of said partnership loss 
was either a business bad debt, a loss incurred in 
the business of producing motion pictures, or a joint 
venture loss in the business of producing a motion 
picture, to wit, Copacabana. 


Vine 


No part of said sum of $3,673.08 erroneously re- 
tained by defendant has been repaid or refunded, 
and said sum together with interest thereon as pro- 
vided by law is due, payable and owing to plaintiff 
from defendant. 


Fifth Count 


Comes Now Plaintiff, William L. Koch, and for a 
Fifth Cause of Action Against the Defendant 
Alleges That: 

I. 

Plaintiff, William L. Koch, incorporates in this 
fifth count, all the allegations contained in Para- 
eraphs I to TX inclusively of the first count with 
the same force and effect as though fully set forth: 
herein. 


———— 
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TI. 
Plaintiff and his wife, Rose Koch, filed separate 
returns for the year 1947, and did not claim any 
portion of said $18,750.00 loss on said returns. 


ITI. 

On or about January 7, 1949, plaintiff duly filed 
with the United States Collector of Internal Reve- 
nue for the First District of California, an original 
claim for refund in the amount of $223.00, and on 
March 15, 1951 plaintiff filed an amended claim for 
refund for said $223.00 in connection with his 1947 
income tax return which represented all of the in- 
come tax paid by plaintiff on the said return: said 
claims were based on the grounds that plaintiff was 
entitled to an additional deduction on his 1947 in- 
come tax return in the amount of $9,375.00, which 
was plaintiff’s one half community share of his 
$18,750.00 chargeable loss on the aforementioned 
$75,000.00 loss. A copy of said original claim, 
marked Exhibit I, and a copy of said amended 
claim, marked Exhibit J, is attached hereto, and is 
incorporated by reference. 


ENS 

The Commissioner of Internal Revenue, through 
the office of the Regional Commissioner of Internal 
Revenue, notified plaintiff on September 10, 1954 
that said $9,375.00 chargeable loss was a 1947 loss 
but that m his opinion said loss was a non-business 
bad debt and was therefore a capital loss and thus 
was deductible by petitioner in 1947 only in the 
amount of $1,000.00. 
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V. 

Subsequently the amount of $107.00 was _ re- 
funded to plaintiff on the basis said loss was a capi- 
tal loss and the balance of said claims in the amount 
of $116.00 was disallowed. 


Var 

Said disallowance of $116.00 was wrongful, erro- 
neous, and illegal in that said loss of $9,375.00 was 
either a business bad debt, a loss incurred in the 
business of producing motion pictures, or a joint 
venture loss in the business of producing a motion 
picture, to wit, Copacabana, and therefore deduct- 
ible in full by plaintiff. 


VIZ. 

No part of said sum of $116.00 erroneously re- 
tained by defendant has heen repaid or refunded, 
and said sum together with interest thereon as pro- 
vided by law is due, unpaid and owing to plaintiff 
from defendant. 


Sixth Count 


I. 

Plaintiff, Wiliam L. Koch, incorporates in this 
sixth count, all the allegations contained in Para- 
eraphs I to TX inclusively of the first count with 
the same force and effect as though fully set forth 
herein. 

ie 

In connection with his 1945 income tax return 
plaintiff duly paid the income tax shown to be due 
by said return, to wit, the sum of $8,842.22. 


a 
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nie 
Plaintiff incurred a net operating loss for the : 
calendar year 1947 in the amount of $6,592.72 which . 
loss is allowable as a net operating loss deduction 1: 
carryback for the calendar year 1945. : 


. IV. 

On or about January 7, 1949, plaintiff duly filed 
with the United States Collector of Internal Reve- 
nue for the First District of California, an original 
claim for refund in the amount of $3,623.90 in con- 
nection with said 1945 income tax return, and on 
March 15, 1951, plaintiff filed an amended claim for ) 
refund in the same amount of $3,623.90. Said claims 
were based on the ground that plaintiff was en- 
titled to a net operating loss deduction of $6,592.72 
for said year and in particular that plaintiff’s 
$18,750.00 chargeable share of the aforementioned | 
$75,000.00 loss was a loss from the operation of a | 
business regularly carried on by said H. Koch & 
Sons. A copy of said original claim, marked Exhibit 
K, and a copy of said amended claim, marked Ex- 
hibit L, is attached hereto, and is incorporated by 
reference. 

V. 

The Commissioner of Internal Revenue, through 
the Office of the Regional Commissioner of Internal 
Revenue, notified plaintiff on September 10, 1954 
that his ruling was that said $75,000.00 loss was a 
non-business loss and that therefore plaintiff could 
not include his share of said loss in a net operating 
loss. Said claims for refund were therefore denied. 


—————— 
grr Sr 
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VI. 


Said disallowance of said claims for refund was 
wrongful, erroneous, and illegal in that said 
$75,000.00 loss and plaintiff’s share of same was 
either a business bad debt, a loss incurred in the 
business of producing motion pictures, or a joint 
venture loss in the business of producing a motion 
picture, to wit, Copacabana, and in any case con- 
stituted a loss from a business regularly carried on 
by H. Koch & Sons and therefore by plaintiff. 


wAUe 
No part of said $3,623.90 erroneously retained 
by defendant has been repaid or refunded, and said 
sum together with interest thereon as provided by 
law is due, pavable and owing to plaintiff from 
Defendant. 
Seventh Count 


Comes Now Plaintiff, Rose Koch, and for a Sev- 
enth Cause of Action Against the Defendant 
Alleges That: 

I. 

Plaintiff, Rose Koch, incorporates in this seventh 
count, all the allegations contained in Paragraphs 
T to IX inclusively of the first count with the same 
force and effect as though fully set forth herein. 


ce 
Plaintiff and her husband, William L. Koch, filed 
separate returns for the year 1945, and did not 
elaim any portion of said $18,750.00 loss on said 
Pemrns. 
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ere 

On or about January 7, 1949, plaintiff duly filed 
with the United States Collector of Internal Reve- 
nue for the First District of California, an original 
claim for refund in the amount of $318.00, and on 
March 15, 1951, plaintiff filed an amended claim for 
refund for said $318.00 in connection with her 1947 
income tax return which represented all of the in- 
come tax paid by plaintiff on the said return; said 
claims were based on the grounds that plaintiff was 
entitled to an additional deduction on her 1947 in- 
come tax return in the amount of $9,375.00, which 
was plaintiff’s one half community share of her 
husband’s $18,750.00 chargeable loss on the afore- 
mentioned $75,000.00 loss. A copy of said original 
claim, marked Exhibit M, and a copy of said 
amended claim, marked Exhibit N, is attached hereto 
and is incorporated by reference. 


IV. 

The Commissioner of Internal Revenue, through 
the Office of the Regional Commissioner of Internal 
Revenue, notified plaintiff on September 10, 1954, 
that said $9,375.00 chargeable loss was a 1947 loss 
but that in his opinion said loss was a non-business 
bad debt and was therefore a capital loss and thus 
was deductible by petitioner only in the amount of 
$1,000.00. 

Ae 

Subsequently the amount of $107.00 was refunded 

to plaintiff on the basis said loss was a capital loss 
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and the balance of said claim in the amount of 
$211.00 was disallowed. 


Va 
Said disallowance of $211.00 was wrongful, erro- 
neous, and illegal in that said loss of $9,375.00 was 
either a business bad debt, a loss incurred in the 
business of producing a motion picture, to wit, Co- 
pacabana, and therefore deductible in full by 
plaintiff. 
Val 
No part of said sum of $211.00 erroneously re- 
tained by defendant has been repaid or refunded, 
and said sum together with interest thereon as pro- 
vided by law is due, unpaid, and owing to plaintiff 
from defendant. 


Fighth Count 


I. 

Plaintiff, Rose Koch, Incorporates in This Eighth 
Count, All the Allegations Contained in Para- 
graphs I to IX Inclusively of the First Count 
With the Same Force and Effect as Though 
Fully Set Forth Herein. 


II. 
In connection with her 1945 income tax return, 
plaintiff duly paid the income tax shown to be due 
by said return, to wit, the sum of $9,126.41. 


III. 
Plaintiff incurred a net operating loss for the 
calendar vear 1947 in the amount of $6,592.72 which 


——————— ne 
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loss is allowable as a net operating loss deduction 
earryback for the calendar year 1945, : 


IV. i 

On or about January 7, 1949, plaintiff duly filed h 
with the United States Collector of Internal Reve- | | 
nue for the First District of California, an original — | 
claim for refund in the amount of $3,673.08 in con- 1 
nection with said 1945 income tax return, and on | 


March 15, 1951, plaintiff filed an amended claim 
for refund in the same amount of $3,673.08. Said 
claims were based on the ground that plaintiff was 
entitled to a net operating loss deduction in the 
amount of $6,592.72 for said year and in particular 
that plaintiff’s community property share of her 
husband’s $18,750.00 chargeable share of the afore- 
mentioned $75,000.00 loss was a loss from the oper- 
ation of a business regularly carried on by said H. 
Koch & Sons. A copy of said original claim, marked 
Exhibit O, and a copy of said amended claim, 
marked Exhibit P, is attached hereto, and is inecor- 
porated by reference. 


V. 

The Commissioner of Internal Revenue, through 
the Office of the Regional Commissioner of Internal 
Revenue, notified plaintiff on September 10, 1954 
that his ruling was that said $75,000.00 loss was a 
non-business loss and that therefore plaintiff could 
not include her community property half of her 
hushand’s share of said partnership loss in a net 
operating loss. Said claims for refund were there- 
fore denied. 


—————————————E 
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Va. 

Said disallowance of said claims for refund was 
wrongful, erroneous, and illegal in that said 
$75,000.00 loss and plaintiff’s community property 
half of her husband’s share of said partnership loss 
was either a business bad debt, a loss incurred in 
the business of producing motion pictures, or a joint 
venture loss in the business of producing a motion 
picture, to wit, Copacabana. 


VAUL. 

No part of said sum of $3,673.08 erroneously re- 
tained by defendant has been repaid or refunded, 
and said sum together with interest thereon as pro- 
vided by law is due, payable and owing to plaintiff 
from defendant. 


Ninth Count 


Comes Now Plaintiff, Rebecca Koch Abel, and for 
a Ninth Cause of Action Against the Defendant 
Alleges That: 


I. 

Plaintiff, Rebecca Koch Abel, incorporates in this 
ninth count, all the allegations contained in Para- 
eraphs I to TX inclusively of the first count with 
the same force and effect as though fully set forth 
herein. 

If. 

On or about January 7, 1949, plaintiff duly filed 
with the United States Collector of Internal Reve- 
nue for the First District of California, an original 


VO 


| 
402 Harold M. Koch, et al., vs. | 


claim for refund in the amount of $605.61, and on 
March 15, 1951, plaintiff filed an amended claim for 
refund for said $605.61 in connection with her 1947 
income tax return which represented all of the in- 
come tax paid by plaintiff on the said return; said 
claims were based on the grounds that plaintiff was 
entitled to an additional deduction on her 1947 in- 
come tax return in the amount of $18,750.00, which 
was plaintiff’s share of said $75,000.00 partnership 
loss. A copy of said original claim, marked Exhibit 
Q, and a copy of said amended claim, marked Ex- 
hibit R, is attached hereto, and is incorporated hy 
reference. 
TIT. 

The Commissioner of Internal Revenue, through 
the office of the Regional Commissioner of Internal 
Revenue, notified plaintiff on September 10, 1954 
that said $18,750.00 chargeable loss was a 1947 loss 
but that in his opimion said loss was a non-business 
bad debt and was therefore a capital loss and thus 
was deductible by petitioner in 1947 only in the 
amount of $1,000.00. 

IV. 

Subsequently the amount of $211.22 was refunded 
to plaintiff of said $605.61 on the basis said loss was 
a capital loss and the balance of said claim in the 
amount of $394.39 was disallowed. 


WE 
Said disallowance of $394.39 was wroneful, erro- 
neous, and illegal in that said loss of $18,750.00 was 
either a business bad debt, a loss ineurred in the 
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business of producing motion pictures, or a joint 
venture loss in the business of producing a motion 
picture, to wit, Copacabana, and therefore deduct- 
ible in full by plaintiff. 


Vi. 

No part of said sum of $394.39 erroneously re- 
tained by defendant has been repaid or refunded, 
and said sum together with interest thereon as pro- 
vided by law is due, unpaid, and owing to plaintiff 
from defendant. 


Tenth Count 


J. 

Plaintiff, Rebecca Koch Abel, incorporates in this 
tenth count, all the allegations contained in Para- 
ervaphs J to IX inclusively of the first count with 
the same force and effect as though fully set forth 
herein. 

ive 

In connection with her 1945 income tax return, 
plaintiff dulv paid the income tax shown to be due 
by said return, to wit, the sum of $24,779.04. 


OG 
Plaintitf incurred a net operating loss for the 
calendar year 1947 in the amount of $17,560.46 
which loss is allowable as a net operating loss deduc- 
tion carryhack for the calendar year 1945. 


IV. 
On or about January 7, 1949, plaintiff duly filed 
with the United States Collector of Tnternal Reve- 


—— 
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nue for the First District of California, an original 
claim for refund in the amount of $12,142.17 in 
connection with said 1945 income tax return, and on 
March 15, 1951, plaintiff filed an amended claim for 
refund in the same amount of $12,142.17. Said 
claims were based on the ground that plaintiff was 
entitled to a net operating loss deduction of $17,- 
560.46 for said year and in particular that plain- | 
tiff’s $18,750.00 chargeable share of the aforemen- 
tioned $75,000.00 loss was a loss from the operation 
of a business regularly carried on by said H. Koch | 
& Sons. A copy of said original claim, marked Ex- | 
hibit S, and a copy of said amended claim, marked 
Exhibit T, is attached hereto, and is incorporated | 
by reference. | 
Ve 
The Commissioner of Internal Revenue, through : 
the Office of the Regional Commissioner of Internal | 
Revenue, notified plaintiff on September 10, 1954, | 
that his ruling was that said $75,000.00 loss was a 
non-business loss and that therefore plaintiff could 
not include his share of said loss in a net operating | 
loss. Said claims for refund were therefore denied. | 


vale, 

Said disallowance of said claims for refund was 
wrongful, erroneous, and illegal in that said $75,- 
000.00 loss and plaintiff’s share of same was either 
2 business bad debt, a loss incurred in the business 
of producing motion pictures, or a joint venture loss 
in the business of producing a motion picture, to 
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wit, Copacabana, and in any case constituted a loss 
from a business regularly carried on by H. Koch & 
Sons and therefore by plaintiff. 


Vile 
No part of said sum of $12,142.17 erroneously re- 
tained by defendant has been repaid or refunded, 
and said sum together with interest thereon as pro- 
vided by law is due, payable and owing to plaintiff 
from defendant. 


Eleventh Count 


Comes Now Plaintiff, Maurice P. Koch, and for an 
Eleventh Cause of Action Against the Defend- 
ant Alleges That: 


ie 
Plaintiff, Maurice P. Koch, incorporates in this 
eleventh count, all the allegations contained in Para- 
graphs I to IX inclusively of the first count with 
the same force and effect as though fully set forth 
herein. 
Jide 
Tn addition, plaintiff advanced in behalf of Beacon 
Pictures Corporation $15,000.00 from the commu- 
nity funds of his wife and himself upon the same 
basis that said aforementioned $75,000.00 was ad- 
vanced. Said $15,000.00 was also lost in 1947. 


SLL. 
Plaintiff and his wife, Daisy Koch, filed separate 
returns for the vear 1947, and did not claim any 


eee ae 


406 Harold M. Koch, et al., vs. 


portion of said $18,750.00 chargeable loss and said 
$15,000.00 loss on said returns. 


4 | 
On or about January 7, 1949, plaintiff duly filed 

with the United States Collector of Internal Reve- 

nue for the First District of California, an original i 

claim for refund in the amount of $860.52 and on t 

March 15, 1951, plaintiff filed an amended claim for . 

refund for said $860.52 in connection with his 1947 

income tax return which represented all of the in- 

come tax paid by plaintiff on said return; said | 

claims were based on the grounds that plaintiff was : 

entitled to an additional deduction on his 1947 in- 

come tax return of $16,875.00 which was plaintiff’s 

one-half community share of his $18,750.00 charge- 

able loss on the aforementioned $75,000.00 loss or 

$9,375.00, and his one-half community share of the 

aforementioned $15,000.00 loss or $7,500.00. A copy 

of said original claim, marked Exhibit U and a copy 

of said amended claim, marked Exhibit V, is at- 

tached hereto, and is incorporated by reference. 


¥. 

The <‘ommissioner of Internal Revenue, through 
the office of the Regional Commissioner of Internal 
Revenue, notified plaintiff on September 10, 1954, 
that said $16,875.00 loss was a 1947 loss but that in 
his opinion said loss was a non-busmess had debt 
and was therefore a capital loss and thus was de- 
ductible by petitioner in 1947 only in the amount 
of $1,000.00. 
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VI. 
Subsequently said claim for refund in the amount 
of $860.52 was disallowed. 


VII. 

Said disallowance of the claim for refund was 
wrongful, erroneous, and illegal in that said loss 
of $9,375.00 and said loss of $7,500.00 were either 
business bad debts, losses incurred in the business of 
producing motion pictures, or joint venture losses 
in the business of producing a motion picture, to 
wit, Copacabana, and therefore deductible in full 
by plaintiff. 

VITI. 

No part of said sum of $860.52 erroneously re- 
tained by defendant has been repaid or refunded, 
and said sum together with interest thereon as pro- 
vided by law is due, unpaid, and owing to plaintiff 
from defendant. 


Twelfth Count 


i 
Plaintiff, Maurice P. Koch, incorporates in this 
twelfth count, all the allegations contained in Para- 
eraphs I to TX inclusively of the first count with 
the same force and effect as though fully set forth 
herein. 
ilar 
Plaintiff incorporates all the allegations contained 
in Paragraph II of the eleventh count with the same 
foree and effect as though fully set forth herein. 


arc 
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IU. 
In connection with his 1945 income tax return, 
plaintiff duly paid the income tax shown to be due 
by said return, to wit, the sum of $8,993.04. | 


ary . 

Plaintiff incurred a net operating loss for the 
calendar year 1947 in the amount of $8,666.79 which 
loss is allowable as a net operating loss deduction . 
carryback for the calendar year 1949. 


WE 
On or about January 7, 1949, plaintiff duly filed 
with the United States Collector of Internal Reve- 
nue for the First District of California, an original 
elaim for refund in the amount of $4,649.77 in con- 
nection with said 1945 income tax return, and on 
March 15, 1951, plaintiff filed an amended claim for 
refund in the same amount of $4,649.77. Said claims ) 
were based on the ground that plaintiff was entitled 
to a net operating loss deduction of $8,666.79 for | 
said year and in particular that plaintiff's $18,750.00 | 
chargeable share of the aforementioned $75,000.00 
loss and said aforementioned $15,000.00 loss were 
losses from the operation of a business regularly 
carried on by said H. Koch & Sons and by plaintiff. 
A copy of said original claim, marked Exhibit W, 
and a copy of said amended claim, marked Exhibit 
X. is attached hereto, and is incorporated by refer- 
ence, 
ver | 
The Commissioner of Intermal Revenue. through 
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the Office of the Regional Commissioner of Internal 
Revenue, notified plaintiff on September 10, 1954, 
that his ruling was that said $75,000.00 loss and 
said $15,000.00 loss were non-business losses and 
that therefore plaintiff could not inelude his share 
of said losses in a net operating loss. Said claims for 
refund were therefore denied. 


WOUIE 

Said disallowance of said claims for refund was 
wrongful, erroneous, and illegal in that said $75,- 
000.00 loss and plaintiff’s share of same and said 
$15,000.00 loss were either business bad debts, losses 
incurred in the business of producing motion pic- 
tures, or a joint venture loss in the business of pro- 
ducing «a motion picture, to wit, Copacabana, and 
in any ease constituted losses from a business regu- 
larly earried on by H. Koch & Sons and by plaintiff. 


Vat: 

No part of said $4,649.77 erroneously retained by 
defendant has been repaid or refunded, and said 
sum together with interest thereon as provided by 
law is due, payable and owing to plaintiff from 
defendant. 

Thirteenth Count 


Comes Now Plaintiff, Daisy Koch, and for a Thir- 
teenth Cause of Action Against the Defendant 
Alleges That: 

i. 
Plaintiff, Daisy Koch, incorporates in this thir- 
teenth count, all the allegations contained in Para- 
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graphs I to IX inclusively of the first count with 
the same force and effect as though fully set forth 
herein. 
Ik 

In addition, plaintiff’s husband, Maurice P. Koch 
advanced in behalf of Beacon Pictures Corporation 
$15,000.00 from the community funds of plaintiff 
and himself upon the same basis that said afore- 
mentioned $75,000.00 was advanced. Said $15,000.00 
was also lost in 1947. 


DORE. 

Plaintiff and her husband filed separate returns 
for the year 1947, and did not claim any portion of 
said $18,750.00 chargeable loss and said $15,000.00 
loss on said returns. 

TV. 

On or about January 7, 1949, plaintiff duly filed 
with the United States Collector of Internal Reve- 
nue for the First District of California, an original 
claim for refund in the amount of $860.53 and on 
March 15, 1951, plaintiff filed an amended claim 
for refund for said $860.53 in connection with said 
return; said claims were based on the grounds that 
plaintiff was entitled to an additional deduction on 
her 1947 income tax return of $16,875.00 which was 
plaintiff’s one-half community share of her hus- 
band’s $18,750.00 chargeable loss on the aforemen- 
tioned $75,000.00 loss or $9,375.00, and her one-half 
community share of the aforementioned $15,000.00 
loss or $7,500.00. A copy of said original claim, 
marked Exhibit Y and a copy of said amended 


Umited States of America 411 


claim, marked Exhibit Z, is attached hereto, and is 
incorporated by reference. 


Ne 
The Commissioner of Internal Revenue, through 
the office of the Regional Commissioner of Internal 
Revenue, notified plaintiff on September 10, 1954, 
that said $16,875.00 loss was a 1947 loss but that in 
his opinion said loss was a non-business bad debt 
and was therefore a capital loss and thus was de- 
ductible by petitioner in 1947 only in the amount 
of $1,000.00. 
NOL, 
Subsequently, said claim for refund in the amount 
of $860.53 was disallowed. 


VII. 

Said disallowance of the claim for refund was 
wrongful, erroneous, and illegal in that said less 
of $9,375.00 and said loss of $7,500.00 were either 
business bad debts, losses incurred in the business 
of producing motion pictures, or joint venture losses 
in the business of producing a motion picture, to 
wit, Copacabana, and therefore deductible in ful! 
by plaintiff. 

VIII. 

No part of said sum of $860.53 erroneously re- 
tained by defendant has been repaid or refunded, 
and said sum together with interest thereon as pro- 
vided by law is due, unpaid, and owing to plaintiff 
from defendant. 
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Fourteenth Count 


Ji 
Plaintiff, Daisy Koch, incorporates in this four- 
teenth count, all the allegations contained in Para- 
graphs I to IX inclusively of the first count with 
the same force and effect as though fully set forth 
herein. 
Tele 
Plaintiff incorporates all the allegations contained 
in Paragraph II of the thirteenth count with the 
same force and effect as though fully set forth 
herein. 
TU. 
In connection with her 1945 income tax return, 
plaintiff duly paid the income tax shown to be due 
by said return, to wit, the sum of $9,579.13. 


IV. 

Plaintiff incurred a net operating loss for the 
calendar year 1947 in the amount of $8,666.78 which 
loss is allowable as a net operating loss deduction 
carrvback for the calendar vear 1945. 


V. 

On or about January 7, 1949, plaintiff duly filed 
with the United States Collector of Internal Reve- 
nue for the First District of California, an original 
elaim for refund in the amount of $4,797.74 in con- 
nection with said 1945 income tax return, and on 
March 15, 1951, plaintiff filed an amended claim for 
refund in the same amount of $4,797.74. Said claims 
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were based on the ground that plaintiff was entitled 
to a net operating loss deduction of $8,666.78 for 
said year and in particular that plaintiff’s one-half 
community share of her husband’s $18,750.00 share 
of the aforementioned $75,000.00 partnership loss 
and plaintiff’s one-half community share of said 
aforementioned $15,000.00 loss were losses from the 
operation of a business regularly carried on by 
H. Koch & Sons and by plaintiff’s husband. A copy 
of said original claim, marked Exhibit AA and a 
copy of said amended claim, marked Exhibit BB, is 
attached hereto, and is incorporated by reference. 


Vi. 

The Commissioner of Internal Revenue, throveh 
the office of the Regional Commissioner of Internal 
Revenue, notified plaintiff on September 10, 1954, 
that his ruling was that said $75,000.00 loss and said 
$15,000.00 loss were non-business losses and that 
therefore plaintiff could not include her share of 
said losses in a net operating loss. Said claims for 
refund were therefore denied. 


VIT. 

Said disallowance of said claims for refund was 
wrongful, erroneous, and illegal in that said $75,- 
000.00 loss and plaintiff’s husband’s share of same 
and said $15,000.00 loss were either business bad 
debts, losses incurred in the business of producing 
motion pictures, or a joint venture loss in the busi- 
ness of producing a motion picture, to wit, Copaca- 
bana, and in any case constituted losses from a 
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business regularly carried on by H. Koch & Sons 
and by plaintiff. 
fy sine 

No part of said $4,649.77 erroneously retained by 
defendant has been repaid or refunded, and said 
sum together with interest thereon as provided by 
law is due, payable and owing to plaintiff from de- 
fendant. 


Wherefore, plaintiff, Harold M. Koch, demands 
judgment against defendant in the sum of $3,739.90 
together with interest according to law on said over- 
paid taxes, together with plaintifft’s costs of suit 
herein, and for such other and further relief as the 
Court may find meet and just in the premises. 


Wherefore, plaintiff, Bessie Koch, demands judg- 
ment against defendant in the sum of $3,884.08 to- 
gether with interest according to law on said over- 
paid taxes, together with plaintiff’s costs of suit 
herein, and for such other and further relief as the 
Court may find meet and just in the premises. 


Wherefore, plaintiff, Wilham L. Koch, demands 
judgment against defendant in the sum of $3,739.90 
together with interest according to law on said over- 
paid taxes, together with plaintiff’s costs of suit 
herein, and for such other and further relief as the 
Court may find meet and just in the premises. 


Wherefore, plaintiff, Rose Koch, demands jude- 
ment against defendant in the sum of $3.884.08 to- 
gether with interest according to law on said over- 
paid taxes, together with plaintiff’s costs of suit 
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herein, and for such other and further relief as the 
Court may find meet and just in the premises. 


Wherefore, plaintiff, Rebecca Koch Abel, de- 
mands judgment against defendant in the sum of 
$12,536.56 together with interest according to law 
on said overpaid taxes, together with plaintiff’s costs 
of suit herein, and for such other and further relief 
as the Court may find meet and just in the premises. 


Wherefore, plaintiff, Maurice P. Koch, demands 
judgment against defendant in the sum of $5,510.29 
together with interest according to law on said over- 
paid taxes, together with plaintiff’s costs of suit 
herein, and for such othey and further relief as the 
Court may find meet and just in the premises. 

Wherefore, plaintiff, Daisy Koch, demands judg- 
ment against defendant in the sum of $5,658.27 to- 
gether with interest according to law on said over- 
paid taxes, together with plaintiff’s costs of suit 
herein, and for such other and further relief as the 
Court may find meet and just in the premises. 


/8/ LEON SCHILLER. 


We hereby request and demand a trial by jury on 
all counts of this complaint. 


/s/ LEON SCHILLER. 


[Endorsed]: Filed July 5, 1955. 
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ANSWER 


The defendant, United States of America, by its 
attorney, Lloyd H. Burke, United States Attorney, 
in and for the Northern District of California, for 
its answer to plaintiffs’ complaint, admits, denies 
and alleges as follows: 


First Count 


1. Admits the allegations of Paragraph I, except 
to deny that any taxes were erroneously, illegally 
or wrongfully assessed or collected. 


2. Admits, except to deny the allegations or im- 
plications that plaintiffs duly and correctly re- 
ported income, and except to deny the implication 
or allegation that plaintiffs are entitled to recover 
any taxes. 


3. Defendant is without information sufficient to 
form a belief as to the truth of the allegations con- 
tained in Paraeraph II!, except to admit thas 
partnership tax returns were filed for the alleged 
partnership showing the alleged persons as partners 
for the years 1945, 1946 and 1947. 


4. Denies, except to admit that the alleged 
partnership was engaged in business of luggage 
manufacturing. Further answering Paragraph IV, 
defendant says that the alleged partnership in its 
1945, 1946 and 1947, and amended 1947 tax returns 


eee —ee ee - 
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reported its business as only luggage manufactur- 
ing. 

5. Defendant is without information sufficient to 
form a belief as to the truth of the allegations con- 
tained in Paragraph V, except as hereinafter ad- 
mitted or denied. Further answering Paragraph V, 
defendant alleges that in August, 1946, a corpora- 
tion named Beacon Picture Corporation was in 
existence and existed for the purpose of making a 
motion picture entitled Copacabana. In 1946, the 
alleged partnership, H. Koch & Sons, loaned $75,000 
to said Beacon Pictures Corporation. Defendant 
denies that this $75,000 was loaned in connection 
with the joint venture and denies that any joint 
venture existed. Defendant admits that the alleged 
partnership, H. Koch & Sons, acquired an interest 
in said motion picture which interest entitled it to 
a share of profits from said production. Said inter- 
est was in the nature of additional compensation 
for the use of said $75,000 and was granted as an 
inducement to enter into the loan. Defendant denies 
that the $75,000 would be repaid only if the undev- 
taking was successful. 


6. Admits, except to deny the allegation or im- 
plication that the transfer of said $75,000 was any- 
thing other than a loan. 


7. Defendant is without information sufficient to 
form a belief as to the truth of allegations con- 
tained in Paragraph VII, except that defendant 
admits that the partnership return claimed no $75,000 
loss. 


418 Harold M. Koch, et al., vs. 


8. Denies, except to admit that the original part- 
nership return reported ordinary net income of 
$19,223.18. 


9. Defendant has no information sufficient to 
form a belief as to the truth of the allegations con- 
tained in Paragraph IX. 


10. Admits, except to deny that plaintiff, Harold 
M. Koch, and his wife, Bessie Koch, were entitled 
to a deduction of $18,750.00. 


11. Denies, except to admit that plaintiff filed 
claims for refund for the amounts alleged. Defend- 
ant says the original claim was filed on June 23, 
1949, and the amended claim on March 15, 1951. 


12. Denies, except to admit that on September 
10, 1954, defendant or its agent notified plaintiff 
that his claim for refund could not be allowed be- 
cause it had been ruled that the alleged loss was a 
non-business bad debt. 


13. Demes. Defendant says that the amount of 
$149.12 was refunded to plaintiff, $42.12 of which 
represented interest. 


14. Denies. 


15. Denies. 


second Count 


1. Defendant, United States of America, incor- 
porates in this Count its answers to Paragraphs I 
to X, inclusive, of the First Count with the same 
foree and effect as though set forth herein. 


Umted States of America 419 


2. Admits, except to deny plaintiff paid the full 
tax due for the year 1945. 


3. Denies. 


4. Denies, except to admit plaintiff filed claims 
for refund in the amounts alleged. Defendant says 
the original claim was filed on June 23, 1949, and 
the amended claim on March 15, 1951. 


5. Denies, except to admit that on September 
10, 1954, defendant or its agent notified plaintiff 
that his claim for refund could not be allowed be- 
cause it had been ruled that the alleged loss was a 
non-business bad debt. 


6. Denies. 
7. Denies. 
Third Count 


1. Defendant, United States of America, incor- 
porates in this Third Count its answers to Para- 
eraphs I to IX, inclusive, of the First Count with 
the same force and effect as though set forth at 
length herein. 


2. Admits, except to deny that plaintiff, Bessie 
Koch, or her husband, Harold Koch, were entitled 
to a deduction of $18,750.00. 


3. Denies, except to admit that plaintiff filed 
elaims for refund for the amounts alleged. Defend- 
ant says the original elaim was filed on June 23, 
1949, and the amended claim on March 15, 1951. 


4. Denies, except to admit that on September 
10, 1954, defendant or its agent notified plaintiff 
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that her claim for refund could not be allowed be- 
cause it had been ruled that the alleged loss was a 
non-business bad debt. 


5. Denies. Defendant says that the amount of 
$149.12 was refunded, $42.12 of which represented 
interest. 


6. Denies. 
7. Denies. 
Fourth Count 


1. Defendant, United States of America, incor- 
porates in this Fourth Count its answers to Para- 
graphs I to IX, inclusive, of the First Count with 
the same force and effect as though set forth at 
length herein. 


2. Admits, except to deny that plaintiff paid the 
full tax due for the year 1945. 


3. Denies. 


4+. Denies, except to admit that plaintiff filed 
claims for refund for the amounts alleged. Defend- 
ant says the original claim was filed on June 23, 
1949, and the amended claim on March 15, 1951. 


5. Denies, except to admit that on September 
10, 1954, defendant or its agent notified plaintiff 
that her claim for refund could not be allowed be- 
cause it had been ruled that the alleged loss was a 
non-business bad debt. 


6. Denies. 


7. Denies. 
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Fifth Count 


1. Defendant, United States of America, incor- 
porates in its Fifth Count its answers to Para- 
graphs I to LX, inclusive, of the First Count with 
the same force and effect as though set forth at 
length herein. 


2. Admits, except to deny that plaintiff, William 
L. Koch, or his wife, Rose Koch, were entitled to 
a deduction of $18,750. 


3. Denies, except to admit that plaintiff filed 
claims for refund for the amounts alleged. Defend- 
ant says the original claim was filed on June 23, 
1949, and the amended claim on March 15, 1951. 


4, Denies, except to admit that on September 
10, 1954, defendant or its agent notified plaintiff 
that his claim for refund could not be allowed be- 
cause it had been ruled that the alleged loss was a 
non-business debt. 


5. Denies. Defendant says that the amount of 
$149.12 was refunded to plaintiff, $42.12 of which 
represented interest. 


6. Denies. 


lo 


i. Denies. 


Sixth Count 


1. Defendant, United States of America, incor- 
porates in this Sixth Count its answers to Para- 
graphs I to TX, inclusive, of the First Count with 
the same force and effect as though set forth at 
length herein. 
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2. Admits, except to deny that plaintiff paid in 
full the tax due for the year 1945. 


3. Denies. 


4. Denies, except to admit that plaintiff filed 
claims for refund for the amounts alleged. Defend- 
ant says that the original claim was filed on June 
23, 1949, and the amended claim on March 15, 1951. 


5. Denies, except to admit that on September 
10, 1954, defendant or its agent notified plaintiff 
that his claim for refund could not be allowed be- 
cause it had been ruled that the alleged loss was a 
non-business bad debt. 


6. Denies. 


7. Denies. 
Seventh Count 


1. Defendant, United States of America, incor- 
porates in this Seventh Count its answers to Para- 
graphs I to LX, inclusive, of the First Count with 
the same force and effect as though set forth at 
length herein. 


2, Admits, except to deny that plaintiff, Rose 
Koch, or her husband, William L. Koch, were en- 
titled to deduction of $18,750 for 1945 or for 1947. 
Further answering Paragraph II defendant says 
that plaintiff and her husband also filed separate 
returns for the year 1947. 


3. Denies, except to admit that plaintiff filed 
claims for refund for the amounts alleged. Defend- 
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ant says the original claim was filed on June 23, 
1949, and the amended claim on March 15, 1991. 


4. Denies, except to admit that on September 
10, 1951, defendant or its agent notified plaintiff 
that her claim for refund could not be allowed be- 
cause it had been ruled that the alleged loss was a 
non-business bad debt. 


d. Denies. Defendant says that the amount of 
$149.12 was refunded to plaintiff, $42.12 of which 
represented interest. 


6. Denies. 


7. Denies. 


Eighth Count 


1. The defendant, United States of America, 
incorporates in this Eighth Count its answers to 
the allegations contained in Paragraphs I to IX, 
inclusive, of the First Count with the same force 
and effect as though set forth at length herein. 


2. Admits, except to deny plaintiff paid the full 
tax due for 1945. 


3. Denies. 


4. Denies, except to admit that plaintiff filed 
claims for refund for approximately the amounts 
alleged. Defendant says that each claim was for 
vefund of $3,673.09. Defendant says the original 
elaim was filed on June 23, 1949, and the amended 
élaim on March 15, 1951. 
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5. Denies, except to admit that on September 
10, 1954, defendant or its agent notified plaintiff 
that her claim for refund could not be allowed be- 
cause it had been ruled that the alleged loss was a 
non-business bad debt. 


6. Denies. 


ard 


(7. Denies. 


Ninth Count 


1. Defendant, United States of America, incor- 
porates in this Ninth Count its answers to the alle- 
gations contained in Paragraph I and Paragraphs | 
TTI through IX, inclusive, of the First Count with 
the same force and effect as though set forth at 
length herein. 


With respect to Paragraph IT of the First Count, 
defendant admits the allegations contained therein, 
except to deny the allegations or implications that 
she duly and correctly reported her income and 
except to deny the allegations or implications that 
plaintiff is entitled to recover any taxes and except 
that the defendant has no knowledge or information 
sufficient to form a belief as to the truth of the 
allegation that plaintiff resides in San Francisco, 
California. 


2. Denies, except to admit that plaintiff filed an 
original and amended claims for refund of $605.61 
for 1947 income taxes on June 23, 1949, and March | 
15, 1951, respectively. 
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3. Defendant is without knowledge or informa- 
tion sufficient to form a belief as to the truth of the 
allegations contained in Paragraph IIL. 


4. Defendant is without knowledge or informa- 
tion sufficient to form a belief as to the truth of 
the allegations contained in Paragraph IV. 


5. Denies. 


6. Denies. 
Tenth Count 
1. The defendant, United States of America, 
incorporates in this Tenth Count its answer to 


Paragraph I of the Ninth Count with the same 
force and effect as though set forth at length herein. 


2. Admits, except to deny that plaintiff paid the 
full tax due for 1945. 


3. Denies. 


4. Denies, except to admit that plaintiff filed 
claims for refund for the amounts alleged. Defend- 
ant says the original claim was filed on June 23, 
1949, and the amended claim on March 15, 1951. 

5. The defendant is without knowledge or infor- 
mation sufficient to form a belief as to the truth of 
the allegations contained in Paragraph V. 

6. Denies. 


7. Denies. 
Eleventh Count 


1. The defendant, United States of America, 
incorporates in this Eleventh Count its answers to 


ee 
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the allegations contained in Paragraphs I to IX, 
inclusive, of the First Count with the same force 
and effect as though set forth at length herein. 


2. Admits, except to deny that this transaction 
was other than a loan and except to deny that the 
basis of this loan was the same as the basis of the 
$75,000 loan. 


3. Admits, except to deny that plaintiff, Maurice 
P. Koch, or his wife, Daisy Koch, were entitled to 
deductions of $18,750 or $15,000 and except to deny 
that plaintiff suffered a ‘‘chargeable’”’ loss m either 
of these amounts. 


4. Denies, except to admit that plaintiff filed 
claims for refund for the amounts alleged. Defend- 
ant says the original claim was filed on June 23, 
1949, and the amended claim on March 15, 1951. 


ad 


5. Denies, except to admit that on September 
10, 1954, defendant or its agent notified plaintiff 
that his claim for refund could not be allowed be- 
cause it had been ruled that the alleged loss was a 
non-business bad debt. 


6. Denies. 
7. Denies. 
8. Denies. 


Twelfth Count 


1. The defendant, United States of America, 
incorporates in this Twelfth Count its answers to | 
the allegations contained in Paragraphs T to IX, | 
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inclusive, of the First Count with the same force 
and effect as though set forth at length herein. 


2. The defendant, United States of America, 
incorporates in this Twelfth Count its answer to 
the allegations contained in Paragraph II of the 
Eleventh Count with the same force and effect as 
though set forth at length herein. 


3. Admits, except to deny that plaintiff paid in 
full taxes due for the year 1945. 


4. Denies. 


5. Denies, except to admit that plaintiff filed 
claims for refund for the amounts alleged. Defend- 
ant says the original claim was filed on June 23, 
1949, and the amended claim on March 15, 1951. 


6. Denies, except to admit that on September 
10, 1954, defendant or its agent notified plaintiff 
that his claim for refund could not be allowed be- 
cause it had been ruled that the alleged loss was 
a non-business bad debt. 


7. Denies. 
8. Denies. 
Thirteenth Count 


1. The defendant, United States of America, 
incorporates in this Thirteenth Count its answers 
to the allegations contained in Paragraphs I to IX, 
inclusive, of the First Count with the same force 
and effect as though set forth at length herein. 


eee | 
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2. Admits, except to deny that this transaction 
was other than a loan and except to deny that the 
basis of this loan was the same as the basis of the | 
$75,000 loan. 


3. Admits, except to deny that plaintiff or her 
husband was entitled to deductions of $18,750 or 
$15,000 and except to deny that plaintiff suffered 
a ‘“‘chargeable’’ loss on either of these amounts. ) 


4. Denies, except to admit that plaintiff filed | 
claims for refund for amounts alleged. Defendant | 
says the original claim was filed June 23, 1949, and 

the amended claim on March 15, 1951. 


5. Denies, except to admit that on September 
10, 1954, defendant or its agent notified plaintiff 
that her claim for refund could not be allowed be- 
cause it had been ruled that the alleged loss was a 
non-business bad debt. 


6. Denies. 
7. VWenres. 
8. Denies. 


Fourteenth Count 


1. The defendant, United States of America, 
incorporates in this Fourteenth Count its answers 
to the allegations contained in Paragraphs I to IX, 
inclusive, of the First Count with the same force 
and effect as though set forth at length herein. 


9. The defendant, the United States of America, 
incorporates, in this Fourteenth Count its answer 
to the allegations contained in Paragraph IT of the 
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Thirteenth Count with the same force and effect 
as though set forth at length herein. 


3. Admits, except to deny that plaintiff paid the 
full taxes due for the year 1945. 

4. Denies. 

5. Denies, except to admit that plaintiff filed 
claims for refund for the amounts alleged. Defend- 
ant says the original claim was filed on June 23, 
1949, and the amended claim on March 15, 1951. 

6. Denies, except to admit that on September 
10, 1954, defendant or its agent notified plaintiff 
that her claim for refund could not be allowed be- 
cause it had been ruled that the alleged loss was a 
non-business bad debt. 


7. Denies. 


8. Denies. 


Partial Affirmative Defense 
Plaintiffs have not calculated correctly the 
amount of refund due under their theory. 
Wherefore, having fully answered, defendant 
prays for dismissal of plaintiffs’ complaint, for 
judgment in its favor, for costs and for such other 
relief as may be just and proper. 
/s/ LLOYD H. BURKE, 


By /s/ LYNN J. GILLARD, 
United States Attorney. 


Affidavit of service by mail attached. 
[Endorsed]: Filed October 24, 1955. 
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[Endorsed]: No. 15645. United States Court of 
Appeals for the Ninth Circuit. Harold M. Koch, 
Bessie Koch, William L. Koch, Rose Koch, Rebecca 
Koch Abel, Maurice P. Koch, and Daisy Koch, Ap- 
pellants, vs. United States of America, Appellee. 
Supplemental Transcript of Record. Appeal from 
the United States District Court for the Northern 
District of California, Southern Division. 


Filed: July 17, 1957. 
Docketed: July 27, 1957. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 


| 
/ 
| 


